California Underground Facilities Safe Excavation Board
August 20, 2018
Agenda Item No. 2 (Action Item) — Staff Report
Resolution No. 18-08-01: Approval of the Adoption of the Regulation to Establish Fees Pursuant

to the Dig Safe Act of 2016 and Authorize Rulemaking Proceedings, After Reviewing and
Considering Pubic Comments

Presenters
Tony Marino, Executive Officer
Deborah Yang, Legal Counsel

Background

At a public meeting on April 19, 2018, the Board approved Resolution No. 18-04-03 to adopt regulations
to establish fees and authorize rulemaking proceedings. The staff report for that resolution is attached for
reference. Staff initiated the rulemaking process by issuing a notice of the proposed regulation and
holding a 45-day written comment period, which ended on August 6, 2018. The Office of Administrative
Law (“OAL?”) requires state agencies to review and consider public comments received during the written
comment period.

Discussion

Before the start of the 45-day written comment period, OAL advised that staff make minor, clarifying
changes to the proposed regulation text. Staff revised the text as advised by OAL and notified the public
of the proposed regulation and 45-day written comment period.

During the 45-day written comment period, staff received the following comments from the Atascadero
Mutual Water Company (“AMWC”) and the Underground Service Alert of Southern California
(“DigAlert™).

1) Comments from AMWC.

a) The development of the preliminary regulations and the fee schedule
should be more closely coordinated to ensure fees are apportioned in a
manner that reflects the costs incurred by all users. As the Underground
Facilities Safe Excavation Board (Board) proposes to implement, interpret,
clarify and make changes to specific sections of Government Codes 44216.1
[sic] and 4216.16, we ask that all changes to fees be closely coordinated
between users and that costs be tied to fee for service. The Regional
Notification Center is an integral part of AMWC’s operations; requiring full
time staff. Thus, any increase in fees will impact operations/customer service.
We urge the Board to consider said operational/fiscal impacts and establish a
non-arbitrary fee schedule that ensures equity among users.

The Board is required by statute under Government Code section 4216.16 to “apportion the fee in a
manner consistent with formulas used by the regional notification centers.” Thus, the fee in the proposed
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regulation is consistent with the formulas used by the regional notification centers: the fees are
proportionate to the number of locate request transmissions the regional notification centers provide their
members. Further, as provided under Government Code section 4216.16, the fee charged to members of
the regional notification centers do not “exceed the reasonable regulatory cost incident to enforcement” of
article 2 of chapter 3.1 of division 5 of title 1 of the Government Code. The fee formula takes into
consideration the member’s locate request transmissions in proportion to statewide locate request
transmissions, multiplied by Board operational expenses. Therefore, the proposed regulation is non-
arbitrary and equitably establishes a fee among members of regional notification centers.

b) More clarity needed regarding the need for potential increase in amount
of fees, including late fees. The fee in the proposed regulation is about one-
third of the fee charged by the regional notification centers to its members for
each transmission initiated at the request of the member to support operational
expenses. Managing annual and long-term budgets is critical to our water
system’s operations. AMWC anticipates annual costs as the operating budget
is adopted; which is not only important to maintaining our water system but to
ensuring responsiveness to customers. The process and need for the proposed
increase in fees in unclear.

The Board is authorized by statute under Government Code section 4216.16 to “obtain funding for its
operational expenses from ... [a] fee charged to members of the regional notification centers not to
exceed the reasonable regulatory cost incident to enforcement of this article.” The process and need for
the fee, including late fees, are further explained in the staff report to Resolution No. 18-04-03 (attached),
as well as in the Initial Statement of Reasons that was provided to the public with the Notice of Proposed
Rulemaking before the start of the 45-day written comment period.

2) Comment from DigAlert: DigAlert asked the Board to reach out to all members of DigAlert as
well as industry groups like League of Cities, California State Association of Counties, California
Water Association, Association of California Water Agencies and other to raise awareness of the
new fees.

The Board has complied with Government Code section 11346.4, subdivision (a)(1) through (4),
regarding the mailing of the notice of proposed regulatory action. The notice was e-mailed or mailed to
DigAlert members at least 45 days prior to close of the public comment period. The Board also held a
public meeting on the proposed regulation on April 19, 2018 and a webinar on May 22, 2018. The Board
expects to conduct additional outreach to remind regional notification center members of the fee upon
approval of the regulation by OAL.

Recommendation

Staff recommends the Board adopt Resolution No. 18-08-01 approving the adoption of the regulation to
establish fees pursuant to the Dig Safe Act of 2016 and authorize rulemaking proceedings, after having
reviewed and considered public comments.

Attachments:  Public Comments
Text of Regulation
Text of Regulation, redline from text approved in Resolution No. 18-04-03
Rulemaking Schedule
Staff Report for Resolution No. 18-04-03 (April 19, 2018)
Resolution 18-08-01
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From: bayshoresanitary@aol.com [mailto:bayshoresanitary@aol.com]

Sent: Sunday, June 24, 2018 11:46 AM

To: Arend, Diane@CALFIRE <Diane.Arend@fire.ca.gov>

Subject: COMMENT: Joann Landi REGULATION NOTICE - 45 Day Public Comment Period - CA
Underground Facilities Safe Excavation Board Fees - 19 CCR, Division 4, Chapter 1

We would like to register the same complaint with you as we have continually advised
USA. There are errors in the mapping used and therefore approximately 20% of the
alerts we receive are NOT in our service area. Since you will be using that same
erroneous information to bill the District, we will be penalized twice for calls that are not
within our boundaries.

Joann Landi
District Clerk

From: Arend, Diane @CALFIRE <Diane.Arend@fire.ca.gov>

Sent: Thu, Jun 21, 2018 7:28 pm

Subject: REGULATION NOTICE - 45 Day Public Comment Period - CA Underground Facilities Safe
Excavation Board Fees - 19 CCR, Division 4, Chapter 1

CAL FIRE - Office of the State Fire Marshal View this email in your browser
Code Development and Analysis Division

Code Development and Analysis | Code Interpretations | Information Bulletins
Title 24 Regulations Development | Title 19 Regulations Development


mailto:bayshoresanitary@aol.com
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mailto:Diane.Arend@fire.ca.gov
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https://fire.us8.list-manage.com/track/click?u=1eab3f5545f6a6e4d33c94dcb&id=5c29e48d77&e=04092f26f7
https://fire.us8.list-manage.com/track/click?u=1eab3f5545f6a6e4d33c94dcb&id=d3c34f1bd1&e=04092f26f7
https://fire.us8.list-manage.com/track/click?u=1eab3f5545f6a6e4d33c94dcb&id=9cc08ae0b0&e=04092f26f7
https://fire.us8.list-manage.com/track/click?u=1eab3f5545f6a6e4d33c94dcb&id=f15cd85899&e=04092f26f7
https://fire.us8.list-manage.com/track/click?u=1eab3f5545f6a6e4d33c94dcb&id=5352b78f5b&e=04092f26f7
https://fire.us8.list-manage.com/track/click?u=1eab3f5545f6a6e4d33c94dcb&id=32d4ca6302&e=04092f26f7

Regulation Notice

To Interested Parties:

The Office of the State Fire Marshal (OSFM) is providing Notice of a 45-Day
Public Comment Period of proposed code changes to California Code of
Regulations, Title 19, Division 4, Chapter 1, related to California Underground
Facilities Safe Excavation Board Fees. The Notice of Proposed Rulemaking
(NOPR), the Initial Statement of Reasons (ISOR), Text of Regulations (ET) and
any other materials may be accessed on the State Fire Marshal website at:

http://osfm.fire.ca.gov/codedevelopment/codedevelopment_title19development.php

The OSFM will accept written comments regarding this proposed regulatory
action for 45 days beginning June 22, 2018 until 5:00 PM on August 6, 2018.

Forward

This email was sent to diane.arend @fire.ca.gov

why did | get this? unsubscribe from this list update subscription preferences
CAL FIRE - Office of the State Fire Marshal - CAL FIRE - Code Development and Analysis Division - 2251 Harvard
Street, Ste. 400 - Sacramento, CA 95815 - USA
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Q 5005 EL CAMINO REAL + P.0.BOX 6075 » ATASCADERO, CA 93423 e (805) 466-2428 )

Atascadero Mutual Water Company

ESTABLISHED 1913

Sent via ELECTRONIC EMAIL to diane.arend@fire.ca.gov

July 18, 2018

Ms. Diane Arend

Code Development & Analysis

CAL FIRE / OFFICE OF THE STATE FIRE MARSHAL
P.O. Box 944246

Sacramento, CA 94244-2460

Re: Dig Safe Board, T19, Division 4 Comments
Dear Ms. Arend:

Atascadero Mutual Water Company (AMWC) appreciates the opportunity to submit written comments
regarding the proposal to add California Code of Regulations, Title 19, Division 4, Chapter 1, prescribing
the rules and regulations pursuant to Government Code, Section 4216.22. AMWC is one of the largest
mutual water companies in the state and is responsible for meeting the water requirements of more
than 30,000 persons. Ensuring the safety of drinking water supplies by complying with all relevant state
and federal standards is the highest priority for AMWC.

AMWC currently pays $2,000/year as a member of Division 4 Regional Notification Center.
Comments

1. The development of the preliminary regulations and the fee schedule should be more closely
coordinated to ensure fees are apportioned in a manner that reflects the costs incurred by all
users.

As the Underground Facilities Safe Excavation Board (Board) proposes to implement, interpret, clarify
and make changes to specific sections of Government Codes 44216.1 and 4216.16, we ask that all
changes to fees be closely coordinated between users and that costs be tied to fee for service. The
Regional Notification Center is an integral part of AMWC's operations; requiring full time staff. Thus, any
increase in fees will impact operations/customer service. We urge the Board to consider said
operational/fiscal impacts and establish a non-arbitrary fee schedule that ensures equity among users.


mailto:diane.arend@fire.ca.gov

2. More clarity needed regarding the need for a potential increase in amount of fees, including
late fees.

The fee in the proposed regulation is about one-third of the fee charged by the regional notification
centers to its members for each transmission initiated at the request of the member to support
operational expenses. Managing annual and long-term budgets is critical to our water system’s
operations. AMWC anticipates annual costs as the operating budget is adopted; which is not only
important to maintaining our water system but to ensuring responsiveness to customers. The process
and need for the proposed increase in fees is unclear.

Ses@fully \3:,\,9

lohn B. Neil
General Manager



Underground Service Alert

Of Southern California

July 26, 2018

Diane Arend — Code Development & Analysis
Cal Fire/Office of the State Fire Marshal

PO Box 944246

Sacramento, CA 94244-2460

RE: Dig Safe Board, T19, Division 4 Comments

Underground Service Alert of Southern California, (DigAlert) urges the California Underground
Facilities Safe Excavation Board (Dig Safe Board) to reach out to all members of DigAlert as well as
industry groups like League of Cities, California State Association of Counties, California Water
Association, Assaociation of California Water Agencies and others to raise awareness of the new fees
that will be coming in 2019 to fund the Dig Safe Board.

As DigAlert found in 2004 when it changed its billing structure from a per trench mile charge to a
charge per new ticket, letting members know far in advance that the change was coming helped but
still many were surprised by the change and charges. While the notice of proposed rulemaking
concludes that the costs will not be significant, DigAlert believes that cities, counties, water
companies and many others will not be prepared for this increase in their costs.

The Dig Safe Board should make every effort to inform anyone who deals with budgetary items -
from County Board of Supervisors, City Councils to Water Boards - to minimize the consternation
that this new fee will generate among those that are unaware of this requirement in 4216.16.
DigAlert wants to foster a strong partnership with the Dig Safe Board and will assist in getting the
word out, however, the bulk of efforts to inform those affected by this regulation should be borne by
the Board.

Sincerely,

\lf\ -

Ryan Dove
Chairman, USA/SC Board of Directors

PO Box 77070 ¢ Corona ¢ CA ¢ 92877-0102 ¢ (P) 951-808-8100 ¢ (F) 951-808-8101 ¢ www.digalert.org
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TEXT OF REGULATION (Final)

California Code of Regulations
Title 19. Public Safety

Division 4. California Underground Facilities Safe Excavation Board
Chapter 1. General

Article 1. General

8§ 4010. Fees.

(a) Each member of a regional notification center who receives more than 200 locate
reguest transmissions in the previous calendar year shall pay a fee to support the
operational expenses of the California Underground Facilities Safe Excavation
Board as provided in the following formula:

member locate request transmissions ]
Fee = - — X Board operational expenses
statewide locate request transmissions

In the formula above, “member locate request transmissions” represents the number
of locate request transmissions the member of the regional notification center
received in the previous calendar year; “statewide total locate request transmissions”
is the total number of locate request transmissions issued by the regional notification
centers in the previous calendar year, not including those locate request
transmissions issued to members who received less than 200 locate request
transmissions in the previous calendar year; and “Board operational expenses” is
the sum of the estimated operational expenses, including any loan repayment, of the
California Underground Facilities Safe Excavation Board in the current calendar
year, subject to the State Budget Act. The “Board operational expenses” is $7
million for each calendar year 2019, 2020, and 2021, subject to the State Budget
Act. The “Board operational expenses” is $3.8 million for calendar year 2022 and
each calendar year thereafter, subject to the State Budget Act. The “member locate
request transmissions,” “statewide total locate request transmissions,” and the
“Board operational expenses” shall be reflected on the invoice to each member of a
regional notification center.

(b) (1) Each member of a regional notification center shall remit the fee under
subdivision (a) to the regional notification center by the due date in the billing
statement issued by the regional notification center.

(2) At least semi-annually on April 1 and October 1, the regional notification centers
shall submit to the California Underground Facilities Safe Excavation Board the
fees received by the regional notification centers as of the date of submittal to the
California Underground Facilities Safe Excavation Board.

(c) If a member fails to pay the fee by the due date in the billing statement as provided
in subdivision (b), the Board shall issue an invoice to seek and obtain the fee directly




from the member and charge the member a late fee of 5% of the amount of the fee,
in addition to the fee due in the billing statement. The regional notification centers
shall inform the Board of any failure to pay the fee and shall provide a copy of the
member’s billing statement.

(d) The California Underground Facilities Safe Excavation Board may reduce the
amount or waive payment of the fee under subdivision (a) at any time if the
California Underground Facilities Safe Excavation Board determines that there is or
will be more than sufficient funds for operational expenses.

(e) For purposes of this section, “locate request transmission” means the notification
provided by a regional notification center to an operator to locate and field mark in
response to a new or renewed ticket, as identified in Government Code section
4216.2, subdivision (e), to a new ticket created to replace an expired ticket, as
identified in Government Code section 4216.2, subdivision (i), or to a ticket
reguesting a remark, as identified in Government Code section 4216.3, subdivision

(b).

NOTE: Authority cited: Section 4216.22, Government Code. Reference: Sections
4216.1, 4216.2, 4216.3, and 4216.16, Government Code.




TEXT OF REGULATION — CHANGES FROM APRIL 19 TEXT AS ADVISED BY OAL

California Code of Regulations
Title 19. Public Safety

Division 4. California Underground Facilities Safe Excavation Board
Chapter 1. General

Article 1. General

4010. Fees.

(a) Each member of a regional notification center who receives more than 200 locate
reguest transmissions in the previous calendar year shall pay a fee to support the
operational expenses of the California Underground Facilities Safe Excavation
Board as provided in the following formula:

_ member locate request transmissions
statewide total locate request transmissions

x Board budget operational expenses



In the formula above, “member locate request transmissions” represents the number
of locate request transmissions the member of the regional notification center
received in the previous calendar year;; “statewide total locate request
transmissions” is the total number of locate request transmissions issued by the
regional notification centers in the previous calendar year, not including those locate
reguest transmissions issued to members who received less than 200 locate request
transmissions in the previous calendar year;; and “Board budget operational
expenses” is the sum of the expected estimated operational expenses, including any
loan repayment, of the California Underground Facilities Safe Excavation Board in
the current calendar year, subject to the State Budget Act. The “Board operational
expenses” is $7 million for each calendar year 2019, 2020, and 2021, subject to the
State Budget Act. The “Board operational expenses” is $3.8 million for calendar
year 2022 and each calendar year thereafter, subject to the State Budget Act. The
“‘member locate request transmissions,” “statewide total locate request
transmissions,” and the “Board operational expenses” shall be reflected on the
invoice to each member of a regional notification center.

(b) (1) Each member of a regional notification center shall remit the fee under
subdivision (a) to the regional naotification center asprovided by the due date in
the billing statements issued by the regional notification center en-a-menthly—

(2) Fhe At least semi-annually on April 1 and October 1, the regional notification
centers shall submit thefee to the California Underground Facilities Safe
Excavation Board atleastsemi-annually oen-Aprit-land October 1 of each-year
Paymentmethod-options-are-available-on the fees received by the regional
notification centers as of the date of submittal to the California Underground

Facilities Safe Excavation Board website:-digsafe-fire-ca-gov.

(c) If a member fails to pay the fee undersubdivision{a)within45-daysof by the due
date of in the billing statement as provided in subdivision (b), the Board may shall
issue an invoice to seek and obtain the fee directly from the member and charge
the member a late fee of 5% of the amount of the fee, in addition to the fee due in
the billing statement. The regional notification centers shall inform the Board of any
failure to pay the fee and shall provide a copy of the member’s billing statement.

(d) The California Underground Facilities Safe Excavation Board may reduce the
amount or waive payment of the fee under subdivision (a) at any time if the
California Underground Facilities Safe Excavation Board determines that there is or
will be more than sufficient funds for operational expenses.

(e) For purposes of this section, “locate request transmission” means the notification
provided by a regional notification center to an operator to locate and field mark in
response to a new or renewed ticket, as identified in Government Code section
4216.2, subdivision (e), to a new ticket created to replace an expired ticket, as
identified in Government Code section 4216.2, subdivision (i), or to a ticket
requesting a remark, as identified in Government Code section 4216.3, subdivision

(b).

NOTE: Authority cited: Section 4216.22, Government Code. Reference: Sections
4216.1,4216.2, 4216.3, and 4216.16, Government Code.
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CALIFORNIA UNDERGROUND FACILITIES SAFE EXCAVATION BOARD

RULEMAKING SCHEDULE - FEES
August 20, 2018

Regulatory Process

Deadline

Present regulation to Board for approval

April 19, 2018

Internal review/approval (State Fire Marshal, CAL FIRE, Resources Agency, etc.)

April-June 2018

Submit to Office of Administrative Law (“OAL”) for publication in the CA
Regulatory Notice Register

June 12, 2018

Notice is published in the CA Regulatory Notice Register and 45-day public written
comment period begins

June 22, 2018

Close of public written comment period

August 6, 2018

Present to Board for approval if there are any public comments or substantive
changes to the regulation

August 20, 2018

Internal review/approval (State Fire Marshal, etc.)

August/September 2018

Submit to OAL for approval (30 working days to review)

October 16, 2018 (last day)

OAL approval and Secretary of State filing

November 2018

Effective date of regulations

January 1, 2019




California Underground Facilities Safe Excavation Board
April 19, 2018

Agenda Item No. 4 (Action Item) — Staff Report

Resolution No. 18-04-03: Approval of the Adoption of the Regulation to Establish Fees Pursuant
to the Dig Safe Act of 2016 and Authorize Rulemaking Proceedings

Presenters
Tony Marino, Executive Officer
Deborah Yang, Legal Counsel

Background

Government Code section 4216.1 requires every operator of a subsurface installation, except the
Department of Transportation, to become a member of, participate in, and share in the costs of, a regional
notification center. The Board is authorized under Government Code section 4216.16 to obtain funding
for its operational expenses from a fee charged to the members of the regional notification centers not to
exceed the reasonable regulatory cost incident to enforcement of Government Code section 4216 et seq.,
and apportion the fee in a manner consistent with formulas used by the regional notification centers.
Government Code section 4216.22 provides that the Board may prescribe the rules and regulations as may
be necessary or proper to carry out the purposes and intent of the Dig Safe Act of 2016 (SB 661, Chapter
809, Statutes of 2016) (the “Act”) and to exercise the powers and duties conferred upon the Board by the
Act.

Discussion

The proposed regulation would establish and specify the amount of the fees, including late fees, the
members of the regional notification centers must pay to the Board, as well as payment deadlines and
instructions. The objective of the proposed regulation is to ensure that the Board is able to timely repay
the loan from the California High-Cost Fund-B Administrative Committee Fund ($7,406,000 principal
and 1.48% interest) and has sufficient funds, which includes a reserve, for its continued operational
expenses to carry out the purposes and intent of the Act and to exercise the powers and duties conferred
upon the Board by the Act, including 1) coordination of education and outreach activities that encourage
safe excavation practices, 2) development of standards for safe excavation, 3) investigations of possible
violations of Government Code section 4216 et seq., and 4) enforcement of Government Code section
4216 et seq.

Each time a person contacts a regional notification center to notify it of a proposed excavation, a tracking
tool, which is referred to as a “ticket,” is created by the regional notification center. The ticket contains
location information about the proposed excavation, which is then compared to digital maps provided by
subsurface installation operators showing the regions in which those installations are found, and those
operators whose installation regions overlap with the area of proposed excavation are then notified by the
regional notification center of the proposed excavation. This notification to the operator is referred to as a
“locate request transmission.” In California, an average of roughly eight locate request transmissions are
made for each ticket.

1of3



Each of the state’s two regional notification centers assesses their operational fee somewhat differently,
but both are consistent in that the fees are proportionate to the number of locate request transmissions the
regional notification centers provide their members. DigAlert assesses a fee on its members for each new
locate request transmissions provided to the member—a fee which is to be paid monthly. USA North
members pay a percentage of the center’s budget in proportion to the locate request transmissions they
receive from new, extension, and renewal tickets they receive.! DigAlert has a $10 fixed monthly
database fee for its members, and USA North charges a flat annual fee of $150 that can be applied toward
the first 200 locate request transmissions.

Assessing a fee based on locate request transmissions requires consideration of two components: a
predicable operational expense? and an unpredictable total number of locate request transmissions. The
main driver of the variability of locate request transmissions is the systemic link between tickets and the
economy at large. As the economy booms, construction spending rises and excavators call in tickets. In
weak economy, the reverse happens. The economy, however, is not the only factor to influence ticket
numbers. As the Board, utilities, and contractor associations become more successful in convincing
persons who currently do not contact the regional notification centers to do so, tickets—hence locate
request transmissions—should increase.® On the other hand, the number of locate request transmissions
per ticket in the state dropped from 10.5 in 2000 to 8.3 in 2017 as members tighten the boundaries of the
shapefiles they provide to the regional notification centers to reduce the number of spurious locate request
transmissions. The centers—USA North in particular—expects further tightening as members adapt to a
change in billing practice (members had been billed by the miles of infrastructure they reported to USA
North before the current system of billing by number of locate request transmissions). This is a source of
significant uncertainty as 50% of the locate request transmissions sent from DigAlert went to 1.1% of its
members, and 50% of the locate request transmissions sent from USA North went to only 1.0% of its
members, meaning that a change from only one of the large members could cause a significant drop in
overall locate request transmissions (and therefore any fees based on their number).

The Budget Act of 2017 required loan repayment on July 1, 2019. Recognizing that repayment of the loan
for two years of operating expenses in addition to collection of operating expenses for the 2019-20 fiscal
year would impose a steep fee on regional notification center members to be paid over a short period of
time and with little notice, the Department of Finance requested in a Spring Finance Letter for the 2018-
19 Budget that the loan be repaid instead on July 1, 2021.* The proposed regulation anticipates legislative
approval of this request. Should the Legislature reject or modify the Spring Finance Letter request, a
substantial, sufficiently related change will be made to the proposed regulation with fees modified
accordingly and appropriate public notice will be given.

A fee to cover the operating expenses of the Board must cover the following cost components: operating
expenses, which includes loan repayment (principal and interest), and reasonable reserve. The loan
repayment and reasonable reserve should be collected prior to July 1, 2021. This naturally creates two
expected fee amounts—one that is to be applied in the period in which the loan is being repaid, and one
that is to be applied afterward to support the Board’s continuing operational expenses.

In light of the unpredictability of the number of locate request transmissions that will be received by
regional notification center members in the years covering the Board’s loan repayment, staff chose to use
USA North’s formula as a model. Each regional notification center member will be assessed a fee in
proportion to the member’s percentage of the statewide total locate request transmissions in the previous

! “Extension” tickets are renewals pursuant to Gov. Code § 4216.2(¢e), and “renewal” tickets are new tickets
pursuant to Gov. Code § 4216.2(i).

2 $3,563,000 unless modified by the Legislature.

3 Unfortunately, the number of excavations that happen without notification are unknown, making quantification of
what constitutes success thus far elusive.

4 Budget Change Proposal 3540-306-BCP-2018-Al.
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calendar year. The locate request transmissions used in the calculation are those which result from each
new ticket, renewal ticket, and remark ticket (as identified in Government Code section 4216.2,
subdivision (e), section 4216.2, subdivision (i), and section 4216.3, subdivision (b), respectively).

Staff, however, did not choose to implement a minimum bill like that assessed by USA North. A large
proportion of regional notification center members receive few or no locate request transmissions a year,
and adding a minimum fee would be regressive, disproportionately affect the smaller subsurface
installation operators, and potentially serve as a disincentive to smaller subsurface installation operators to
come forward and join the regional notification centers. In this light, and to minimize transaction costs,
staff chose to exempt a subsurface installation operator from paying a fee if that operator received fewer
than 200 locate request transmissions in the previous year. According to data provided by DigAlert and
USA North, 783 (or 35.9%) of the 2181 combined members of the regional notification centers received
fewer than 200 locate request transmissions for new, renewal, and remark tickets in 2017. But, their fiscal
impact is minimal, constituting 0.43% of the total number of billable locate request transmissions. By
exempting members with fewer than 200 locate request transmissions from paying a fee to the Board,
staff expects to eliminate all financial impact to 35% of the smallest regional notification center members
while shifting less than half of a percent of the cost to the other members.

The regional notification centers will apply the fee on bills sent to their members. Using the existing
billing system prevents confusing regional notification center members with sending two payments to two
different sources. The proposed billing system will allow members to pay using the accustomed payment
method. In the event a member fails to pay the required fee, the Board may need to assess a 5% late fee
to cover costs to seek and obtain the late payment from the member, which is also consistent with the
formula used by DigAlert.

Payment on at least a semi-annual basis allows the regional notification centers to apply the fee on
member bills in whatever ways they see fit. This will also limit confusion and minimize process changes
for members, as DigAlert and USA North have different billing cycles. Remittance for the prior year of
locate request transmissions will be on at least April 1 and October 1 each year to ensure processing by
the beginning of the state’s fiscal year on July 1. The regional notification centers are required to submit
the fees to the Board through the available payment methods that will be indicated on the Board’s
website.

Recommendation
Staff recommends the Board adopt Resolution No. 18-04-03 approving the adoption of the regulation to
establish fees pursuant to the Dig Safe Act of 2016 and authorize rulemaking proceedings.

Attachments: Proposed regulation text
Proposed rulemaking schedule
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RESOLUTION NO. 18-08-01

RESOLUTION OF THE CALIFORNIA UNDERGROUND FACILITIES
SAFE EXCAVATION BOARD APPROVING THE ADOPTION OF THE REGULATION
TO ESTABLISH FEES PURSUANT TO THE DIG SAFE ACT OF 2016 AND
AUTHORIZING RULEMAKING PROCEEDINGS

WHEREAS, pursuant to the Dig Safe Act of 2016 (SB 661, Chapter 809, Statutes of 2016) (the
“Act”), codified under Government Code section 4216 et seq. (the “statute”), the California Underground
Facilities Safe Excavation Board (the “Board”) is mandated to coordinate education and outreach activities
that encourage safe excavation practices, develop certain standards for safe excavation practices, investigate
possible violations of the statute, and enforce the statute on specified persons;

WHEREAS, the Board is authorized under the Act to obtain funding for its operational expenses
from a fee charged to members of the regional notification centers not to exceed the reasonable regulatory
cost incident to enforcement of the statute, and the Board must apportion the fee in a manner consistent
with formulas used by the regional notification centers;

WHEREAS, the Board received a General Fund loan under the Budget Act of 2017 for the Board’s
initial and continual operational expenses to implement the Act, and the Board must establish the amount
of the fee charged to members of the regional notification centers to obtain sufficient funds to timely repay
the General Fund loan and meet the Board’s operational expenses;

WHEREAS, Government Code section 4216.22 provides that the Board may prescribe rules and
regulations as may be necessary or proper to carry out the purposes and intent of the Act and to exercise
the powers and duties conferred upon it by the Act; and

WHEREAS, the Board reviewed and considered public comments received during the 45-day
written public comment period;

THEREFORE, BE IT RESOLVED by the California Underground Facilities Safe Excavation
Board as follows:

Section 1. The proposed regulation to establish a fee charged to members of the regional
notification centers as authorized under the Act is hereby approved in substantially the form submitted to
the Board by staff. The Executive Officer is hereby authorized, for and on behalf of the Board, to proceed
as required by the Administrative Procedure Act to adopt the proposed regulation and submit the proposed
regulation with the supporting documentation required by law to the Office of Administrative Law.

Section 2. The Executive Officer is hereby authorized, for and on behalf of the Board, to take such
actions, including making or causing to be made such changes to the proposed regulation as may be required
for approval thereof by the Office of Administrative Law, and to execute and deliver any and all documents,
including STD. 399 and STD. 400, that the Executive Officer may deem necessary or advisable in order to
effectuate the purposes of this resolution.

Section 3. This resolution shall take effect immediately upon approval.

Date of Adoption:
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